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1. The amended claim 1 filed with the letter dated 01.12.2009 introduces subject-
matter which extends beyond the content of the application as filed, contrary to Article
123(2) EPC. No basis can be found in the original application for a non-therapeutic
treatment of fatigue. Furthermore, it is not apparent whether a non-therapeutic
application can be separated from a therapeutic application at all. Fatigue is a
disorder of the normal body function and as such its treatment will always imply a
(inherent) therapeutical aspect. This seems also to be recognized by the applicant,
since in the introductory sentence of the description dealing with the background art
fatigue is generally stated to be a "disease”.

2. Document D18 published on 25.10.2007 claims the priority date of 15.03.2006. It
has been supplied to the European Patent Office in one of its official languages
according to Article 153(3) and (4) EPC and the filing fee provided for in Rule 159(1)
(c) EPC or Article 39(1) PCT has been paid. The requirements of Rule 165 EPC are
thus fulfilled. Its content as filed is therefore considered to be comprised in the state of
the art relevant to the question of novelty, pursuant to Article 54(3) EPC. This earlier
application discloses the synergistic use of sesamin and riboflavin for treating and/or
preventing fatigue. Reference is particularly made to paragraphs [0007] and [0015]
and Examples 3 and 4 of D18. According to D18 the sesamin is used essentially to
potentiate the anti-fatigue action of riboflavin. This particular use nevertheless
anticipates the generic use for treating and/or preventing fatigue as claimed by the
present application. D18 furthermore discloses the treatment of chronic fatigue
syndrome (cf. paragraphs [0020]-[0022]). Thus, D18 is prejudicial to the novelty
(Article 54(3) EPC) of the subject-matter of the whole claims 1-11 of the present
application.

3. The present application furthermore does not meet the requirements of Article 52
(1) EPC because the subject-matter of independent claim 9 is not new within the
meaning of Article 54(1) and (2) EPC. The prior art documents D3, D10 and D11
disclose fatigue relieving pharmaceutical compositions that comprise sesame and
thus inherently comprise sesamin, which is naturally contained in sesame. Reference
is made to the relevant passages cited in the Search Report for the respective
documents.

4. The present application does not meet the requirements of Article 52(1) EPC
because the subject-matter of independent claims 1, 3 and 6 does not involve an
inventive step within the meaning of Article 56 EPC in the light of D1, D2 or D3 taken
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alone or in the light of any of D4-D7 and D12-D14 taken in ccmbination with any of
D8, D9 and D15-D17. Reference is made to the relevant passages cited in the
Search Report for the respective documents.

4.1 D1 and D2 disclose the use cof the glycone form cf syringaresinol as an anti-
fatigue agent. The problem to be solved starting from D1 or D2 is regarded as
providing a further compound having anti-fatigue properties. The use of the aglycone
form would readily be contemplated by a skilled person looking for alternatives with a
relatively high expectation of success, since glycones and corresponding aglycones
usually share bioactivity, the aglycone form being often more active than the glycone
form (e.g. antioxidant activity of rutin (=glycone) and quercetin (=aglycone)).

4.2 D3 teaches that sesame has a fatigue relieving effect. The problem to be solved
starting from D3 is regarded as providing a further compound having anti-fatigue
properties. A skilled person would have routinely tested the known bioactive
components that have been described for sesame in order to find an anti-fatigue
agent without the need of inventive skills and with high expectation of success. One
such known compound is sesamin.

4.3 D4-D7 and D12-D14 teach the beneficial action of anti-oxidants in the treatment
and prevention of fatigue. None of these document however discloses a compound
faling under the formula (1) defined in the present claims. Starting from D4-D7 and
D12-D14 the problem to be solved is regarded as providing further anti-oxidants
susceptible to prevent and/or treat fatigue. The choice of a compounds falling under
the formula (1) does not involve an inventive step as it is obvious in the general
knowledge regarding anti-oxidants. When looking for promising alternative anti-
oxidants a skilled person would have consulted D8 and D9. since these documents
specifically deal with antioxidants having a proteclive effect against metabolic stress
due to strenuous physical exercise - hence closely related to fatigue. D8 and D9
teach that sesamin has strong in vivo anti-oxidant properties as evidenced by reduced
plasma levels of peroxylipid. The anti-oxidant properties of sesamin and derivatives
thereof is furthermore generally known, including their inhibiting effect on peroxylipid
generation, as illustrated by D15-D17.

5. The dependent claims 2, 4. 5, 7. 8. 10 and 11 do not appear to contain any ad-
ditional features which, in combination with features of any claim to which they refer,
would render the claimed subject-matter novel and/or inventive (Articles 54 and 56
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EPC). The specific embodiments are directly anticipated or at least rendered obvious
by the state of the art disclosed in D1-D18. Both chronic fatigue syndrome and
sesamin are specifically mentioned in the various of the cited documents or at least
suggested by said documents. Reference is made to the relevant passages cited in
the Search Report.

6. Should the applicant regard some particular matter as patentable, an independent
claim should be filed taking account of Rule 43(1) EPC. The applicant should also
indicate how the subject-matter of the new claim differs from the state of the art and
the significance thereof in terms of inventive step. When evaluating an inventive step
it is considered important to know in what respect any new technical feature
contributes to solve a technical problem and why the skilled person would not arrive at
the claimed subject-matter when considering the state of the art and general
knowledge. It should be noted that any argument given with respect to novelty and
inventive step must be reflected by technical features in the wording of the
independent claim(s). If a specific embodiment provides unexpected advantages or
surprising effects, the applicant should give convincing arguments and should furnish
evidence, most preferably by filing test results as a comparison to the cited prior art.

7. To meet the requirements of Rule 42(1)(b) EPC, the documents D1-D18 should be
identified in the description and the relevant background art disclosed therein should
be briefly discussed.

8. When filing amended claims the applicant should at the same time bring the
description into conformity with the amended claims. Care should be taken during
revision, especially of the introductory portion and any statements of problem or
advantage, not to add subject-matter which extends beyond the content of the
application as originally filed {Article 123(2) EPC).

9. In order to facilitate the examination of the conformity of the amended application
with the requirements of Article 123(2) EPC, the applicant is requested to clearly
identify the amendments carried out, irrespective of whether they concern
amendments by addition, replacement or deletion, and to indicate the passages of the
application as filed on which these amendments are based. If the applicant regards it
as appropriate these indications could be submitted in handwritten form on a copy of
the relevant parts of the application as filed.
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